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HIGH COURT OF JUDICATURE FOR RAJASTHAN
BENCH AT JAIPUR

S.B. Criminal Miscellaneous (Petition) No. 2615/2022

State Of Rajasthan, Through Government Advocate.
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For Petitioner(s) :  Mr. Ghanshyam Singh Rathore, GA-
cum-AAG
For Respondent(s) :  Mr. Naman Yadav

HON'BLE MR. JUSTICE ANIL KUMAR UPMAN
Order

02/12/2023

1. By way of this Criminal Misc. Petition u/s 482 of the Code of
Criminal Procedure, 1973, the petitioner who is a Government
Advocate-cum-AAG has filed the misc. petition with the following

prayer:-

"It is therefore most humbly prayed that the hon'ble court be
pleased to grant leave to the petitioner to withdraw from
prosecution in criminal case no.896/2018 currently pending
before learned Judicial Magistrate, Ramganj Mandi, District
Kota, registered pursuant to fir no.224/2012 at Police Station
Morak, District Kota.
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Any other order or relief, which this Hon'ble High court
deems fit and proper, may also kindly be passed in favour of

the petitioner.”

2. Learned GA-cum-AAG Mr. G.S. Rathore, submits that public
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relating to the condition of roads, electricity, health, and etc. Shri
Rathore further submits that the agitation was for a public cause
and in the interest of public at large and the accused respondents
had no personal interest in the agitation. Therefore, leave to
withdraw the prosecution may be granted. He further submits that
according to the F.I.R., 45 named persons and 100 other unknown
persons had gathered around and were agitating for public cause.
He also submits that only 48 persons have been charge-sheeted
and vide order dated 11.07.2018, cognizance has been taken
against 48 persons for the offences under Sections 143 and 283
I.P.C and Section 8(B) of National Highway Act. He contends that
as per charge-sheet, there are omnibus allegations against the
accused respondents. He further submits that it is not clear from
the charge-sheet that what role was played by the accused
persons. He also submits that offences u/s 143 and 283 of IPC are
of petty nature, punishable with a maximum term of 6 months. So
far as offence under Section 8(B) of the National Highway Act is
concerned, same is not made out as there is no evidence available
on record to attract the ingredients of Section 8(B) of the National
Highway Act. It has also been submitted that alleged offences are

not related to moral turpitude or corruption charges. Finally, he
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prays that in the aforesaid facts and circumstances, permission for
withdrawal of prosecution may be granted as by and large,
prosecution requires to be withdrawn considering the fact that

alleged cause of incident was entirely in the interest of public and

accused persons have no personal interest in it. It has also been

Isubmitted that straightaway, no application of withdrawal of the
prosecution can be filed before the trial court as Hon'ble Apex
Court in the case of Ashwini Kumar Upadhyay v Union of

India and Anr. : MANU/SC/1231/2023, has held as under:-

"In view of the law laid down by this Court, we deem it
appropriate to direct that no prosecution against a sitting or
former M.P./M.L.A. shall be withdrawn without the leave of
the High Court in the respective suo-motu writ petitions
registered in pursuance of our order dated 16.09.2020. The
High Courts are requested to examine the withdrawals,
whether pending or disposed of since 16.09.2020, in light of

guidelines laid down by this Court."

3. Learned Counsel for the respondent has not opposed the
submissions advanced by learned GA-cum-AAG. He submits that
accused respondents are/were public representatives and they are
under legal and social obligations to raise the demands of public
before the state authorities. They were discharging their legal and
social obligations and there was no intention at all to commit any

offence or to cause any hindrances in law and order.

4. I have heard and considered the submissions advanced by
the respective parties and have gone through the material placed

on record.
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5. To decide the issue involved in this matter, it would be
appropriate for this court to refer and rely upon to provisions of
Section 321 of The Code of Criminal Procedure and for sake of

ready reference same are reproduced under:-

"321. Withdrawal from prosecution.—The Public Prosecutor or

Assistant Public Prosecutor in charge of a case may, with the
consent of the Court, at any time before the judgment is
pronounced, withdraw from the prosecution of any person
either generally or in respect of any one or more of the

offences for which he is tried; and, upon such withdrawal,—

(a) if it is made before a charge has been framed, the
accused shall be discharged in respect of such offence or

offences;

(b) if it is made after a charge has been framed, or when
under this Code no charge is required, he shall be acquitted

in respect of such offence or offences:
Provided that where such offence—

(i) was against any law relating to a matter to which the

executive power of the Union extends, or

(if) was investigated by the Delhi Special Police
Establishment under the Delhi Special Police Establishment
Act, 1946 (25 of 1946), or

(iii) involved the misappropriation or destruction of, or
damage to, any property belonging to the Central

Government, or

(iv) was committed by a person in the service of the Central
Government while acting or purporting to act in the

discharge of his official duty,

and the Prosecutor in charge of the case has not been

appointed by the Central Government, he shall not, unless
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he has been permitted by the Central Government to do so,
move the Court for its consent to withdraw from the
prosecution and the Court shall, before according consent,
direct the Prosecutor to produce before it the permission

granted by the Central Government to withdraw from the
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required to be utilised with utmost good faith to serve the larger
public interest. Hon'ble Apex Court in case of State of Kerela v

K. Ajith : 2021 SCC Online SC Pg.510 has held as under-:

23. The principles which emerge from the decisions of this
Court on the withdrawal of a prosecution under Section 321

of the CrPC can now be formulated:

(i) Section 321 entrusts the decision to withdraw from a
prosecution to the public prosecutor but the consent of the court
is required for a withdrawal of the prosecution;

(ii) The public prosecutor may withdraw from a prosecution not
merely on the ground of paucity of evidence but also to further
the broad ends of public justice;

(iii) The public prosecutor must formulate an independent opinion
before seeking the consent of the court to withdraw from the
prosecution;

(iv) While the mere fact that the initiative has come from the
government will not vitiate an application for withdrawal, the
court must make an effort to elicit the reasons for withdrawal so
as to ensure that the public prosecutor was satisfied that the
withdrawal of the prosecution is necessary for good and relevant

reasons;
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(v) In deciding whether to grant its consent to a withdrawal, the
court exercises a judicial function but it has been described to be
supervisory in nature. Before deciding whether to grant its
consent the court must be satisfied that:

(a) The function of the public prosecutor has not been improperly
exercised or that it is not an attempt to interfere with the normal
course of justice for illegitimate reasons or purposes;

(b) The application has been made in good faith, in the interest of
public policy and justice, and not to thwart or stifle the process of
law;

(c) The application does not suffer from such improprieties or
illegalities as would cause manifest injustice if consent were to be
given;

(d) The grant of consent sub-serves the administration of justice;
and

(e) The permission has not been sought with an ulterior purpose
unconnected with the vindication of the law which the public
prosecutor is duty bound to maintain;

(vi) While determining whether the withdrawal of the
prosecution sub-serves the administration of justice, the
court would be justified in scrutinizing the nature and gravity
of the offence and its impact upon public life especially
where matters involving public funds and the discharge of a
public trust are implicated; and

(vii) In a situation where both the trial judge and the
revisional court have concurred in granting or refusing
consent, this Court while exercising its jurisdiction under

Article 136 of the Constitution would exercise caution before
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disturbing concurrent findings. The Court may in exercise of
the well-settled principles attached to the exercise of this
jurisdiction, interfere in a case where there has been a
failure of the trial judge or of the High Court to apply the
correct principles in deciding whether to grant or withhold

consent.”

7. I have also gone through the minutes of the meeting dated
21.09.2021 wherein it has been mentioned that the agitation was
in the interest of public and the accused persons were raising
demands of the public at large relating to the condition of roads,
electricity, and health. In such circumstances prosecution may be
withdrawn from the trial court. The minutes relating to the present

matter are being reproduced as under:-
"6.  UH AT RUIC FeT 224 /2012 GfeT AT HISd, BIcT (UTHION)

UHROT & e H 9 39 YhR B fdb feAid 08.10.2012 &I dchlaild
T RRY N TTFETT AT 5 $9 3 BT U RUIE gol &, fb SN a=dbr=r

HYdld, SCANIBRES) Ych, RTAITSTHUS SIRT YR dd AFBTSIH BT ATedT WX cldiazg

MY ISR & 3T D1 aole H Yfold Hiffies &1 a8l el ol | eI 10:30

ol ST Tl HEdTd o 50 BRIGAR] & Aol T ISTHN Gl 12

TR 37T 3R BSd foRTET STaeg R B3 TR 98T B SRIGARI & 1 98 T3 | I8

ANT fISTell, W@Rey AT AHARITSAT BT bR ARG B o | $F o ULAR] BIC]

(&feyor) & Tobrele fqumasd s oM faRal, JTSYR ®iel & dobleld e, i

9arT Rig olad, @HAYR & deblelid [durre i sffvie SiF Al IR IR | g

ANTI 9 ARG @, oW 1:00 9o ArEsid AT vrT g fagg fawmr &

JBIRAT | Al HI, IUTAR &R WA H 36 | Yo - gRT 143, 283
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YR qU€ WiEdl § &6l PR I URY fhal 9 e SURIT €RT 143, 283

RO Tve dfgdr # SIRg—u= u9r fhar|

UHRU S SR W WEEG €| SfRlaeR] Wee d fagd dwfd
TRl & AR & ofdR M=RIa-Rd 9, S dldled | g=fd g | |affa @

/ A Seaad gmaerd J Re U fufde 699 /2016 3ifRal |aR

U d919 YR | T I H Qe & 10.08.2021 & §RT I8 3N IR
fear 6, “In view of the law laid down by this Court, we
deem it appropriate to direct that no prosecution against
a sitting or former M.P./M.L.A. shall be withdrawn without
the leave of the High Court in the respective suo-motu
writ petitions registered in pursuance of our order dated

16.09.2020, in light of guidelines laid down by this Court.

9 YR H 5 Afdal & f9vg UHROT Bl 999 fordm ST 2, J 9agd @
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3d: Iad HROT H AR S AT, YR H R UF U BRI

YHROT Bl RIS F a9 fold STH BT SIS UTed 1 S+ Sferd g+ | "

8. Considering the entire facts and circumstances and
submissions advanced by the counsels for the parties, and the law
laid down by the Apex Court, it can be safely inferred that there
was no personal interest of the accused respondents and they
were simply raising the reasonable demands of the public at large

and also considering the nature of the offence and the

(Downloaded on 11/01/2024 at 03:57:51 PM)




[2023:RJ-JP:41416] (9.0f 9) [CRLMP-2615/2022]

circumstances wherein the alleged incident took place, this Court
deems it just and proper to grant leave for withdrawal of
prosecution. The Court has also considered that there are no
specific allegations against the petitioners in the chargesheet.
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this purpose they can agitate in peaceful manner. Accordingly, the
petitioner State of Rajasthan is granted leave to file an application
for withdrawal of prosecution before the court concerned. In the
event of filing such application, the learned court below shall
consider and decide the same in accordance with law. Any
observation made hereinabove by this Court shall not affect or
prejudice the decision on the application preferred by the
petitioner State of Rajasthan for withdrawal of prosecution by the

trial court.

9. The Misc. Petition is allowed accordingly.

(ANIL KUMAR UPMAN),]

Sudhir Asopa/16
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